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Abstract

A Study for the Establishment of Joint Works 

in the Case of Ex post facto Participation

- Korean Supreme Court Decision 2014Do16517 delivered on July 29, 2016 -

54) Woo, Wonsang*

  The Korean Supreme Court ruled that to more specify the intention of 

co-creation in July 29. 2016. The Supreme Court suggested the so-called ‘the 

intention of completion’ in this decision to specify the intention of co-creation 

and expressed that if someone lacked the intention of co-creation in the case 

of ex post facto creation then that works could be derivative works.

There is the conflict over that the intention of co-creation should be the 

requirement of joint works. This decision can be as a natural consequence 

for the supporter of the theory of the intention. Meanwhile, the conclusion 

is same if taking the theory of the objectivity because the co-operative action 

was hard to find the fact of this decision.

  However, ‘the intention of completion’ is not necessary to be the copyrighted 

work and the intention should be found in the objective evidence, so that 

is inconsistent with the truth. I think that is the weak-point of this decision.

For this manner, this paper suggest the idea how to be joint works by the 

theory of the objectivity through the comparison with a principle of Annexing 

in the civil act. The ex post facto creation is similar to the attachment by 

that principle. If no distinction of principal and accessory can be made, works 

could be joint works but if not, that would be derivative works. Furthermore, 

if the post-creator reconstitute works and makes the expression of works on 

his or her own, that case is similar to the specification, so that works should 

be owned only by the post-creator.

* Lawyer
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